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FI NAL ORDER

A final hearing was conducted in this case on the stipul ated
date of June 4, 2001, in Tallahassee, Florida, before Ella Jane
P. Davis, a duly-assigned Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

Petitioner Florida Education Association (FEA) filed a
Petition to require Respondent Departnent of Education (DOE) to
initiate rul e-making and has chall enged the validity of two
docunents issued by DOE, alleging that they are unpronul gated
rules. The challenged docunents are a January 22, 2001,
menmorandumto District Managenent |nformation System Coordi nators
and District Assessnment Coordinators and a March 23, 2001
menmorandumto District School Superintendents, regarding
"Responsi bl e I nstructor--Reading, Witing, and Mat hematics."

PRELI M NARY STATEMENT

The Petition herein was filed on May 4, 2001.

DCE has, in fact, adopted several rules to inplenent Sections
229. 555 and 229.57, Florida Statutes. Accordingly, at the
commencenent of final hearing, Petitioner noved, w thout
opposition, to amend its Petition to delete a contrary
all egation. The notion was granted.

Petitioner and Respondent had four joint exhibits admtted in
evidence. Petitioner presented the oral testinony of M chael
Monroe and Rob McMahon. Respondent presented the oral testinony
of Garnet Lavan Dukes, Jr., and Thomas Fi sher.

Respondent' s unopposed notion for official recognition of
Rul es 6A-1.09401, 6A-1.0941, 6A-1.0942, 6A-1.09421, 6A-1.09422,

6A- 1. 09981, 6A-6.09091, 6A-10.042, 6A-1.0011, 6A-1.0014, and



6A-10. 024, Florida Adm nistrative Code, and The Environnent al

Trust v. State Departnment of Environnental Protection, 714 So. 2d

493 (Fla. 1st DCA 1998), was granted.
A Transcript was filed on June 15, 2001. The parties’
tinely-filed Proposed Final Orders have been consi dered.

FI NDI NGS OF FACT

1. Petitioner FEA is an enpl oyee associ ation representing
over 100,000 Florida educators for collective bargaining,
representation in admnistrative and | egal proceedi ngs,
prof essi onal devel opnent, and political activity. |Its standing
to bring this chall enge was stipul at ed.

2. Two DCE nenoranda are chal |l enged herein as unpronul gat ed
rules. It was stipulated that the nenoranda were, in fact,

di sseminated to the recipients indicated on them Their content
is not at issue and is recited in Findings of Fact 23-25, infra.

3. Petitioner's witnesses believe that teacher eval uations
and conpensation ultimately will be tied to student perfornmance.
Alawis already in place providing for the award of bonuses to
"out standi ng" teachers, and efforts to inplenment eval uation of
teachers based on student perfornance are underway in sone school
districts. Petitioner's wtnesses have concluded that the
chal | enged nenoranda establish statewde criteria for identifying
the "responsible instructor” for teacher (or educator)

assessnment, credit, and/or nonetary rewards, and that the use of



the "responsible instructor's" social security nunbers will be
subj ect to abuse of confidentiality.

4. Petitioner's wtnesses were unaware of rul emaking
activities associated with anendi ng Rul e 6A-1.0014, Florida
Adm ni strative Code, in the year 2000 and were unfamliar with
the Rule itself. The Rule itself has not been challenged in this
pr oceedi ng.

5. The Comm ssioner of Education is charged with
mai ntai ning an integrated information system for educati onal
managenment. Section 229.555(2), Florida Statutes. This is
call ed the Conprehensi ve Managenent Information System The
system nmust collect data from school districts to determ ne
student, school, and district performance, and to support
managenment deci sions at the departnental, district, and school
| evel s. The Conmi ssioner of Education's responsibilities include
provi di ng operational definitions for the proposed system
(Section 229.555(2)(a)2., Florida Statutes), determ ning
information and data el enents required for nmanagenent deci sions
(Section 229.555(2)(a)3., Florida Statutes) and devel opi ng
st andardi zed term nol ogy and procedures. (Section
229.555(2)(a)4., Florida Statutes).

6. Section 229.57, Florida Statutes, establishes the
pur pose, scope, and criteria of assessing student perfornance,

and school and district accountability.



7. The State Board of Education is authorized to adopt
rules to adm ni ster the provisions of both |aws. Sections
229.555(3) and 229.57, Florida Statutes.

8. DOE's Bureau of Education, Information, and
Accountability Services maintains the database established by
Section 229.555, Florida Statutes.

9. DOE has pronul gated adm nistrative rules to inplenent
Section 229.555, Florida Statutes, which rules have been
officially recognized for this proceeding.

10. There is no DOE rule which, in and of itself, refers to
"responsi bl e instructor” or "responsible instructor data
elenent.” Those terns also are not specifically used anywhere in
the Florida Statutes.

11. Section 229.57(11)(e)l1l., Florida Statutes, was anended,
effective upon becomng law in June 1999 (see Section 7, Session
Law 99-398), to read:

The statistical systemshall use neasures of
student | earning, such as the FCAT, to
deternm ne teacher, school and school district
statistical distributions, which

di stributions:

1. Shall be determ ned using avail abl e data
fromthe FCAT, and other data collection as
deened appropriate by the Departnent of
Education, to nmeasure the differences in
student prior year achi evenent against the
current year achi evenent or |ack thereof,

such that the "effects" of instruction to a
student by a teacher, school, and school



district may be estinmated on a per-student
and constant basis.

12. DCE considered that amendnent to be a |egislative
directive to DOE to neasure the "effects" of instruction by a
teacher, school, and district, using data fromthe Florida
Conpr ehensi ve Assessnent Test (FCAT) "and other data collection
as deened appropriate by the Departnent of Education.™

13. Upon that basis, DOE set out to determ ne what nethod
to use to collect the data. After considering various
alternatives, DCE selected the "responsible instructor” approach.

14. DOE held workshops and solicited input to determ ne the
appropriate nethod of inplenenting the requirenments of Section
229.57(11)(e)1., Florida Statutes. Three nethodol ogi es were
considered: Using existing Managenent |Information System
conponents which were not adequate to neet the new statutory
| anguage; doi ng | aborious surveys on the day each FCAT was
adm ni stered, which surveys would be accurate only for that
single day; or using the responsible instructor elenent.
Utimately, the responsible instructor elenent was sel ected by
Lavan Dukes and Thomas Fisher after talking to District
Managenent |Information Systemofficials and testing officials and
key staff nenbers. Lavan Dukes is DOE s Bureau Chief for

Education, Information, and Accountability Services. Thonmas



Fi sher is Adm nistrator of DCE s Assessnent and Eval uati on

Secti on.

15. The "responsible instructor elenent” was first
applicable to the 2000-2001 school year.

16. The "responsible instructor elenent” was first included
wi thin the Conprehensive Managenent |nformation Systemin
April 2000, effective July 2000. It provides a four-page form
for reporting and the follow ng instructions:

1. Submt only for Survey Period 2 for al
students in grades 3-10 to identify teacher
primarily responsible for instructing the
student in reading, witing end mat hemati cs.

2. Report Social Security Numbers for
instructors in each of the categories,
readi ng, witing and mat hemati cs.

3. ELEMENTARY SELF- CONTAI NED: Soci al
Security Numbers of teachers of students in
el ementary sel f-contained classes nmay be
reported in all three responsible instructor
cat egori es.

4. M DDLE AND HI GH SCHOCOL LANGUAGE ARTS:

unl ess a student has separate readi ng and
witing classes, the | anguage arts teacher
woul d be reported for both the readi ng and
witing category.

5. KEY FIELDS: the key fields for this
format are itemnumbers 1, 4, 5, 6, and 7.

If a key field needs to be changed, the
record nust be deleted and resubmtted as an
add. (Joint Exhibit 4)

17. As such, the "responsible instructor elenent" becane

part of a volum nous publication entitled 2000-2001 Aut onat ed




Student Information System Volunme 1 ("The Manual "). (Joint

Exhi bit 3).

18. Rule 6A-1.0014, Florida Adm nistrative Code, prescribes
data col l ection on an annual basis. The Rule was initially
adopted in 1987. It has been anended 13 tines between
Decenber 21, 1987, and Cctober 17, 2000.

19. Among other things, Rule 6A-1.0014, Florida
Adm ni strative Code, now i ncorporates, by reference, 2000-2001

Aut omat ed Student Information System Volune 1 ("The Manual ").

The collection of the "responsible instructor elenment” is
contained for the first tinme in that publication as an automated
student reporting format.

20. Rule 6A-1.0014, Florida Adm nistrative Code, cites as
its legislative authority only Sections 228.093(3)(d),
229.555(2), 229.565.(3), and 229.781, Florida Statutes, and does
not expressly purport to inplenent Section 229.57, Florida
Statutes. Rule 6A-1.09422, pertaining to the creation,
adm ni stration, and security of the FCAT, and Rule 6A-1.09981,
i nvol ving inplenentation of Florida' s system of school
i nprovenment and accountability do name Section 229.57, Florida
St at ut es.

21. The evidence further shows that after the data el ement

was included in the Rule, revised in October 2000, DCE staff



conduct ed wor kshops around the state to explain and clarify
changes in DOE s dat abase requirenents.
22. Only after receiving input at its instructional
wor kshops did DCE circul ate the two nenoranda at issue herein.
23. On January 22, 2001, DOE pronul gated a nmenorandum from
Lavan Dukes and Thomas Fisher to District Managenent |nformation
System Coordi nators and District Assessnent Coordi nators
t hroughout Florida. The nmenorandum s stated subject was
"Responsible Instructor Data Elenment,"” and it states:

Previously, you were given instructions by
the Departnent's Education Information and
Accountability Services Bureau relative to a
new data el enent call ed "Responsible

| nstruct or-Readi ng, Witing and Mat hematics."
The inclusion of this data elenent is rel ated
to the Departnent of Education's efforts to
buil d a val ue-added accountability systemin
accordance with Section 229.57, F.S.

We have received a nunber of inquiries
concerning how districts should define and
coll ect the requested data. This menorandum
is being distributed to assist districts into
[sic] submtting accurate and valid

i nformati on about the "responsible
instructor."”

The intent of the data element is to link
each individual student to the person(s)
primarily responsible for providing
instruction in reading, witing and

mat hematics. Wile the concept is clear, in
practice there may be nore than one
instructor identified. [T]he [sic] student
at the high school |level may be taking two
mat hemat i cs courses, or the student may not
be enrolled at the nonment in either an
English or mathematics course. This neans



t hat deci sions about how to define and
identify the "responsible instructor” nust
reside with the district and school staff.

We are unable to provide a conplete |list of
rules to foll ow since we cannot i nagi ne al
the pernutations that nay occur. W have
recei ved a nunber of specific questions that
can be used to illustrate the principles that
may be foll owed, and these are discussed in
the attachnent to this nmenorandum Revi ew of
t hese exanpl es shoul d be of assistance to you
in conpleting the data request.

We recogni ze that there are other situations
that will arise that have not been addressed
in the attachnment. Hopefully you will be
abl e to make your | ocal decisions within the
framewor k established in this nenorandum
After you have conpleted the data collection
activities and have had tinme to think about
the process, please send a note to either of
us with your suggestions for inprovenents in
the future. Thanks for your assistance.
(Enphasi s supplied).

24. Attached to the foregoi ng nenorandum was a docunent
entitled "Questions and Answers About the Responsible Instructor
Data El ement™:

1. Q Should the district inspect the
student's course/class schedul e to determ ne
who the responsible instructor is? Should
this be tied to a particul ar date?

A:  Each district nust determ ne whet her
it will collect the data from ori gi nal
sources through the use of a paper formor if
it will analyze existing conputer files to
extract the information. |In either case, the
data collection activity is associated with
Survey 3. The "responsible instructor” wll
be either the person currently delivering the
instruction or the person who nost recently
provi ded the instruction. The latter would
be illustrated by a student who took a



mat hematics course in the fall senester but
was not registered in a mathematics course at
the tine of the Survey 3.

2. Q In a block schedul e school, a student
m ght not currently be enrolled in either an

English or mathematics course at the tinme of

Survey 3. He/she may have taken such courses
in a previous block. How should the data be
returned?

A. See previous question. The task is to
identify the teacher nost recently delivering
instruction to the student in the specified
subject area. This may well be a teacher who
taught English or mathematics in the previous
round of the "block schedule."

3. Q How should one respond if the
student actually is enrolled in two English
or math courses at the tinme of Survey 3?

A.  The decision nmust be nade at the
| ocal level as to whether there is a single
person who is primarily responsible for
instruction in reading, witing, or
mat hemati cs. One way to handl e the
situation would be for one teacher's nane to
be entered but to understand that this
person's nane represents the work of two
teachers. This principle could be foll owed
in situations where the student is in a team
teaching classroom |If this approach is
used, backup information nmust be retained at
the local level to interpret any future data
anal yses that may be di ssem nat ed.

4, Q If a student is not currently
enrolled in a reading, witing or

mat hemat i cs course how should the data
el ement be defined?

A It is difficult to imgine a
situation in which a student woul d not be
receiving instruction in these areas, but if
it happens, the data el enent should be zero
filled.



5. Q@ Is the Departnent requesting one
record per student?

A Yes.

6. Q Can the Departnent specify what
course nunbers to use fromthe MS data
fields?

A No. This is a local decision rel ated
to how your data is organi zed and
mai nt ai ned.

7. Q \What course nunbers woul d be used
for reporting "reading and witing?"

A: In nost instances the student will be
receiving instruction in reading and witing
t hrough the English courses. At the
el enrentary | evel, either a self-contained
cl assroom or a teamteaching situation would
be encountered. The fornmer would require
identification of a single teacher whereas
the latter would require a solution as
descri bed above in question nunber 3. A
hi gh school student coul d be taking English
as well as a special course in Reading;
however nost students do not take a course
titled "Reading." |If a student is enrolled
in tw such courses, the decision of howto
code it should be nade at the |ocal |evel.

8. Q Should the district code the courses
in which the student is enrolled at the tine
of Survey 3 or courses the student may have

taken earlier in the school year?

A:  The records should reflect the
current courses except as discuss [sic]
guesti on nunber 1 above.

9. Q@ How would the district code a
student who is taking a course in the Adult
Eveni ng School to nmake up the credit in the
regul ar school progranf



A:  No courses taken in the Adult Eveni ng
School shoul d be coded.

10.. Q@ How should districts report ESE
student s?

A: Districts have a choice of either
codi ng all students or coding only those
students who are pursuing an instructional
program | eading to a regul ar high school
diploma. If you code a student who does not
actually take the FCAT there will be no
mat ch and no further analysis by the
departnent for that student.

11. Q Should we code students for
attendi ng Juvenile Detention Centers?

A Yes.
12. Q Should we code the responsible
instructors for students attending Charter
School s?

A Yes.

25. On March 23, 2001, DCE promul gated a nmenorandumto
District School Superintendents from Betty Coxe, Deputy
Comm ssi oner for Educational Prograns. That nenorandum s st ated
subject was "Clarification of Menorandum dated January 22, 2001-
Responsi bl e I nstructor-Reading, Witing and Mathematics." It
reads:

The new data el enent "responsible instructor-
reading, witing, and mathenmatics" that is
being collected will never be used by the

Fl ori da Departnent of Education to eval uate

i ndi vi dual teachers. This new data is being
collect [sic] at the state level for two
primary reasons: to provide information to

the State which allows the determ nation of
t he success of teaching progranms and to track



26.

state-1evel educational trends. School
districts have the sole responsibility of
conducting teacher eval uati ons.

Fl ori da has a nunber of teacher-rel ated
initiatives that clearly need this data for
program eval uati on purposes. These incl ude,
but are not limted to, prograns associ ated
Wi th teacher preparation, alternative
certification, and interstate |icensure
reciprocity. Information nust be gathered on
the relative success of these prograns to
gui de state policy. Trends nust be
identified in order to pronote a system of
ongoi ng qual ity inprovenent.

Furthernore state law (F. S. 231.29) says that
test scores are just one criteria [sic] used
by school districts for evaluating teachers.
QG her criteria that districts should use are
mai nt ai ni ng cl assroom di sci pli ne, know edge
of subject matter, ability to plan and
deliver instruction, etc. |In other words,
there are various other criteria besides test
scores that should be taken into account

bef ore school districts can eval uate

t eachers.

Pl ease dissem nate this information as w dely
as possible within your district. Your
assi stance is, as always, nuch appreci at ed.

The January 22, 2001, nenorandum does not dir

school districts to submt the data elenent in any part

and does not inpose sanctions for any school district's

to conply with its contents. It does contain the inter

| anguage,

for purposes of the case at bar, that DCE is

provide a conplete list of rules to follow since we can

i mgine all the pernmutations that may occur."

ect the

i cul ar way
failure
esting
"unabl e to

not



27. The docunent issued on March 23, 2001, does not provide
any directives as to the nmethod for designating the data el enent
or inpose any sanctions. At nost, it suggests possible
alternatives in reporting, with final decisions left up to the
reporting agency.

28. Indeed, if any sanctions exist with regard to the two
menor anda, the sanctions are inposed by existing rules or
statutes. These nenoranda were intended to advise districts as
to possi ble optional nethods of reporting the new data el enent.
| f they had not been generated, school districts still would be
required to file the new data element. |In either case, schools
and school districts (not DOE) nake the ultinmate determ nation of
how to report the data el enent.

29. Petitioner presented no evidence to denonstrate that
t he chal | enged nenoranda i npose any requirenents or solicited any
i nformation not already specifically required by statute or rule.

30. The concerns of Petitioner's nenbers related in Finding
of Fact 3 are speculative. To the extent that educator
assessnent, credit, and/or noney awards are at issue, they would
be affected, if at all, by their respective district's decisions
at a different level and in a function(s) subsequent to DCE data
coll ection. These nenoranda do not inpinge on i ndependent

eval uations, etc., by school districts.



31. As to concerns over confidentiality of social security
nunbers, there was no evidence presented that the new data
el ement does anything other than collect data on registered
educat ors whose social security nunbers are already known to the
districts and DOE for retirenent and certification purposes. No
reason was denonstrated to suppose that a breach in the
confidentiality of those social security nunbers would occur as a
result of the new data elenment or as a result of the chall enged
menor anda.

32. There was anecdotal testinony to the effect that
teachers have been placed in inproper conpetition with one
anot her due to these nenoranda (allegedly unpronul gated rul es)
and that, as a result of this conpetition, apparently based on
some teachers' speculation as to what the respective school
districts may ultimately do with the data coll ected, those
teachers are teaching reading at the expense of other subjects
and/ or are enphasi zi ng readi ng about science and other techni cal
subjects while elimnating nore worthy "hands-on" projects and
| aboratory experiments of greater benefit to their students.
Sim |l ar anecdotal testinony suggested that all teachers are now
teaching so that their students read objective textual as opposed
to "fun" or subjective material and so that their students are
able to answer the type of questions posed on the FCAT, instead

of gaining a broader range of knowl edge. While these side-



effects of certain teachers' perceptions of howtheir respective
districts my use the data gathered and processed by DOE may
denonstrate that the concept of accountability of teachers via
the FCAT is either good or bad or valuable or not valuable, it
fails to define the nenoranda at issue as rules.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.56(4), Florida Statutes.

34. Petitioner has the burden of proof in a rule challenge
heari ng under Section 120.56(4), Florida Statutes, to establish
that the chall enged statenent has the effect of a rule.

35. The term"rule" is defined in Section 120.52(15),

Fl ori da Statutes as:

: each agency statenent of genera
applicability that inplenents, interprets or
prescri bes | aw or policy or describes the
procedure or practice requirenents of an
agency and i ncludes any form which inposes
any requirenment or solicits any information
not specifically required by statute or by an
exi sting rule.

36. Section 120.56(4), Florida Statutes, in pertinent part,
states:

(A)ny person substantially affected by an
agency statenent nay seek an adm nistrative
determ nation that the statenent violates
Section 120.54(1)(a). The petition shal

i nclude the text of the statement or a
description of the statenent and shall state



with particularity facts sufficient to show
that the statenent constitutes a rule under
Section 120.52 and that the agency has not
adopted the statenent by the rul emaking
procedure provided by Section 120.54.

37. Section 229.555, Florida Statutes, provides in
pertinent part that:

The system nust be designed to collect, via
el ectronic transfer, all student and schoo
performance data required to ascertain the
degree to which schools and school districts
are neeting state perfornmance standards, and
nmust be capabl e of producing data for a
conpr ehensi ve annual report on school and
district performance. |In addition, the
system shal | support, as feasible, the
managenent deci sions to be nade in each

di vision of the departnment and at the

i ndi vi dual school and district |evels.

The system shall be based on an overal
conceptual design; the information needed for
such decisions, including a fiscal student,
program personnel, facility, community,

eval uation, and other relevant data; and the
rel ati onshi p between cost and effectiveness.
The system shall be managed and admi ni stered
by the comm ssioner and shall include a

di strict subsystem conponent to be
adm ni stered at the district level, with

i nput fromthe reports-and-fornms control
managenment conmm ttees. (Enphasis provided)

38. To reiterate, Section 229.57(11)(e), Florida Statutes,
provides in pertinent part that:

The statistical systemshall use neasures of
student | earning, such as the FCAT, to
determ ne teacher, school and school district
statistical distributions, which

di stributions:



1. Shall be determ ned using avail abl e data
fromthe FCAT, and other data collection as
deened appropriate by the Departnent of
Education, to nmeasure the differences in
student prior year achi evenent against the
current year achi evenent or |ack thereof,
such that the "effects" of instruction to a
student by a teacher, school, and school
district may be estinmated on a per-student
and constant basis . . . . (Enphasis

provi ded).

39. Rule 6A-1.0014, Florida Adm nistrative Code, was
pronul gated to effectuate provisions of Sections 229.555 and
229.57, Florida Statutes. Absent a challenge to the Rule itself,
the fact that it does not specifically nane the latter statute is
of no significance.

40. The "responsible instructor” data elenent is contained
in a publication (The Manual) that is incorporated by reference
into the Rule. The statute gave authority to DOE in June of
1999. The publication was amended, effective July 2000. The
Rul e incorporating the publication was anended in Cctober 2000.
There does not seemto be any "hidden agenda” or promnul gation
flaw at work here. |Indeed, the Rule itself has never been
chal | enged.

41. The inclusion of the "responsible instructor” data
element in Rule 6A-1.0014, Florida Adm nistrative Code, is not at
issue in this proceeding. Petitioners have not challenged the
Respondent's authority to pronulgate that Rule or the

applicability and effect of the Rule. The sole inquiry in the



i nstant case i s whether the docunents constitute unpromnul gated
rul es.

42. Pursuant to Sections 229.555 and 229.57, Florida
Statutes, and Rul e 6A1-0014, Florida Adm nistrative Code, schoo
districts are required to provide the information under the
category of "responsible instructor.”

43. The two nenoranda in gquestion do not inpose any
addi tional requirenent or solicit information not already
required by statute and rule.

44. Therefore, the nmenoranda are not "rul es" as defined by
Section 120.52(15), Florida Statutes. They are not self-
executing. They do not create or adversely affect rights, and
they do not have the direct and consistent effect of |aw

Fl ori da Public Enpl oyees Council 79, AFSCVE v. Departnent of

Labor, DOAH Case No. 98-4706RU (Final Order, February 23, 1999);

Law ence v. Departnent of Health and Rehabilitative Services,

DOAH Case No. 95-5585RU (Final Oder, April 4, 1997), aff'd, 690
So. 2d 594 (Fla. 1st DCA 1997). Nor do they alter or restrict
any of the statutory or rule requirenents related to the subject
matter.

45. Each nmenorandum expl ains and clarifies the

i npl enmentation of an existing rule.



46. The January 22, 2001, nenorandum addresses possible
nmet hods of reporting the data elenent. By its very terns, it
merely suggests non-bi ndi ng options:

Thi s nmeans that decisions about how to define
and identify the "responsible instructor”
must reside with the district and school
staff.

Revi ew of these exanpl es should be of
assistance to you in conpleting the data
request.

W recogni ze that there are other situations
that will arise that have not been addressed
in the attachnent.

47. Al though DOE did not assert it as a defense herein, the
fact that the foregoi ng nmenorandum acknow edged that DOE is
"unable to provide a conplete list of rules to follow since we
cannot imagine all the pernmutations that may occur,” would be a
defense in this proceeding if it were found that this docunent
constituted an unpronmul gated rule. See Section 120.56(4)(b),

Fl ori da Stat utes.

48. The March 23, 2001, nmenorandum al so nerely explains the
pur pose of the data el enent collection and the nethods by which
school districts nay eval uate teachers.

49. An agency's explanation of the applicability and
i npl enentation of a rule to a particular set of facts is not

itself arule. OQherwi se, "the agency would be forced to adopt a

rule for every possible variation on a thene, and private



entities could continuously attack the governnent for its failure
to have a rule that precisely addresses the facts at issue.” The

Environmental Trust v. State Departnment of Environnental

Protection, 714 So. 2d 493, 498 (Fla. 1st DCA 1998).

50. Petitioner has not net its burden. Respondent is not
required to promul gate the chall enged statenents as rul es.

51. Petitioner's cited cases are not persuasive of a
contrary ruling.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that Petitioner has not established that
Respondent's docunents were rules within the nmeani ng of
Section 120.52(15), Florida Adm nistrative Code. Petitioner's
chal I enge is hereby di sm ssed.

DONE AND ORDERED this 25th day of July, 2001, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVI S

Adm ni strati ve Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of July, 2001.



COPI ES FURNI SHED

Mark F. Kelly, Esquire

Kelly & McKee, P.A

1718 East 7th Avenue, Suite 301
Post O fice Box 75638

Tanpa, Florida 33675-0638

Panel a L. Cooper, Esquire

Fl ori da Education Associ ation
118 North Monroe Street

Tal | ahassee, Florida 32399-1700

Margaret O Sullivan Parker, Esquire
Depart nent of Education

325 West (aines Street

Turlington Building, Suite 1244

Tal | ahassee, Florida 32399-0400

Honorabl e Charlie Cri st
Conmi ssi oner of Education

Depart nent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

James A. Robi nson, General Counse
Depart ment of Education

325 West Gai nes Street

Turlington Building, Suite 1244
Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are comrenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed wthin 30 days of rendition of the order to be revi ewed.



